CONTENTIONS

Great Western contends that the regulation is vague, ambiguous, and
unenforceable.  Further, that any enforcement of the regulation must be in a
reasonable fashion.  Finally, Great Western declares that even if the regulation
is valid it was unreasonably applied in this case.

Is 30 G.F.R. 57.15-5 constitutionally vague and therefore invalid?

A statute that either forbids or requires the doing of an act in terms so
vague that men of common intelligence must necessarily guess at its meaning and
differ as to its application, violates the first essential of due process of the
law. Connally v. General Construction Co., 269 U.S. 385, 391 (1925).  This
principle of law extends to industrial and commercial safety regulations that
can result in the imposition of civil penalties for their violation.  Brennan v.
OSHRC, 505 F. 2d 869, 872 (10th Cir. 1974); Piebald, Inc. v. Marshall, 585 F. 2d
1327, 1335-1336, (6th Cir.  1978).

In deciding whether a safety regulation satisfies the principle of due
process, the regulation must be examined in the light of the conduct to which it
is applied.   Ray Evers Welding Co. v.  OSHRG 625 F. 2d 726, 732 (6th Cir,
1980); United States v. National Dairy Products Corp. 372 U.S. 29, 33, (1963).

In Kerr-McGee Corporation, 3 FMSHRC 2496, the Commission construed the
general meaning of Section 57.15-5.  The Commission noted that this section, as
contrasted with more detailed regulations, is the kind made simple and brief, in
order to be broadly adaptable to the myriad activities of a miner. From an
operator's standpoint, one benefit of this flexible approach is that it affords
considerable leeway in adopting safety requirements to the variable and unique
conditions encountered in mines.

Various appellate court decisions support the Review Commission's
construction of this regulation.  Such appellate decisions arise under the
Occupational Safety and Health Act, (OSHA), 29 U.S.C.  651 et aeq.

A line of cases dealing with personal equipment regulations have applied an
objective "reasonable" test.  That is, whether a reasonably prudent person
familiar with the circumstances of the industry would have protected against the
hazard.  American Airlines, Inc., v. Secretary of Labor, 578 "F. 2d 38, (2nd Cir.
1978); Voegele Co., v. OSHRC 625 F. 2d 1Q75, 1079 (3rd Cir. 1980); Bristol Steel
& Ironworks, Inc., v. OSHRC, 601 F. 2d 717, 723 (4th Cir. 1979) Ray Evers
Welding Co. v. OSHRC, supra, 625 F. 2d at 731-732; Arkansas Best Freight's
System Inc. v. OSHRC, 529 F. 2d 649, 655 (8th Cir. 1976; Brennan v. Smoke Graft,
Inc. , 530 F. 2d 843, 845 (9th Cir. 1976).  In General Dynamics v. OSHRG, 599 F.
2d 543, 464 the First Circuit explained that "knowledge of the existence of a
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